


Gislason & Hunter LLP
Employment Law Conference

Topics to include:

Thursday, October 25, 2018
» Sexual Harassment — Updates on

Courtyard Marriott polices, training and program
907 Raintree Road implementation
Mankato, MN 56001  Social Media in the Workplace
* The Nuts & Bolts of Employment
11:30 — Lunch Bu et Law (FMLA, hiring, ring, policy
development etc)
Noon — 3:30 Conference « Case Law Update to include Health Law

iIssues important to Human Resources

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

Registration

Name

Company

Address

Email

$50.00 includes, lunch, break, seminar and access to materials
RSVP: jdonner@gislason.com

Check enclosed

Please call me for credit card information - Phone
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THE DEBTOR TRANSFERRED
HIS WHAT, TO WHOM? NOW WHAT?

THE MINNESOTA FRAUDULENT TRANSFERS ACT

By Jennifer G. Lurken
507-387-1115
jlurken@gislason.com

icture this, you are a creditor pursuing a debtor. You file
your lawsuit, successfully argue your case to the judge
and obtain a judgment. While attempting to enforce the
@ judgment, you find out the debtor transferred a large asset, such
as a second home or large piece of equipment, to the debtor’s
family member.

It is not uncommon for a debtor, who is concerned about losing
equipment or other property, to transfer the property to another
person in an attempt to place the property out of the creditor’s
reach. In an attempt to protect creditors from such behavior,
Minnesota adopted the Minnesota Uniform Fraudulent Transfer
Act (“MUFTA”). While the first version of the Uniform Fraudulent
Transfers Act came into existence in 1918, the law of fraudulent
transfer law has been around for over 400 years. One of the
landmark cases in fraudulent transfer law is the Twyne’s Case from
1601. The Twyne’s Case established the precedent that good faith
and valuable consideration are required to prevent a fraudulent
transfer.

The current MUFTA describes three different situations where

a transfer by a debtor is voidable as to a creditor, meaning the
transfer is undone and the property returns to the debtor. The
first situation is if the debtor made the transfer with actual intent
to hinder, delay, or defraud any creditor. Minn. Stat & 513.44(2)
(1). Frequently it is difficult to prove a debtor’s intent. Thankfully,
MUTFA lays out factors or “badges of fraud” to consider when
determining intent. These factors include: whether the transfer

continued on pg 10
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THE DEBTOR TRANSFERRED HIS WHAT, TO WHOM? NOW WHAT?

THE MINNESOTA FRAUDULENT TRANSFERS ACT

was made to an “insider”, whether the debtor retained possession
or control of the property after the transfer, whether the transfer
was concealed, whether the debtor had been sued or threatened
with suit before the transfer, whether the debtor was insolvent,
and whether the value received by the debtor was reasonably
equivalent to the value of the asset transferred. Minn. Stat §
513.44(b). A common example of this would be a debtor who
transfers her second home into her child’s name without receiving
anything in return, but continues to use the second home in the
same manner as she did before the transfer.

The second situation is if the debtor made the transfer without
receiving reasonably equivalent value in exchange for the transfer
and the debtor either: (i) was engaged or was about to engage in
a business or transaction for which the remaining assets of the
debtor were unreasonably small in relation to the business; or (ii)
intended to incur, or believed or reasonably should have believed
that the debtor would incur, debts beyond the debtor’s ability to
pay as they became due. Minn. Stat § 513.44(a)(2) & 513.45(a).
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continued from pg 9

More simply put, if the debtor did not receive reasonably
equivalent value for the transfer and was insolvent, then the
transfer may be voided. An example of this would be a farmer
transferring a combine to his son for little to nothing, but the
farmer cannot pay his bills as they come due.

The third situation is if the debtor made the transfer to an
“insider” for a past debt, when the debtor was insolvent, and the
“insider” had reasonable cause to believe that the debtor was
insolvent. This commonly occurs when the debtor repays a debt
to a close friend or relative but does not repay his other creditors.

In each of these situations, the fight will be between the creditor,
attempting to receive the payment, and the transferee, in
possession of property previously owned by the debtor. The
creditor should obtain as much information and detail about the
transfer at issue to determine whether it would fit under any of
the above situations.
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METRO BANKING CONFERENCE

You and your colleagues are invited to a complimentary seminar

Tuesday, November 13, 2018
DoubleTree Hotel Conference Center | 1500 Park Place, Minneapolis MN
11:30 a.m. Lunch | 12:00 - 3:30 p.m. Seminar

Please RSVP to: j[donner@gislason.com

Topics to Include:

Basics of Foreclosure
What Happens When Your Client Dies
SBA — What's New
Case Law & Legislative Update

This is a complimentary seminar but all participants must register by

November 7, 2018

Name Company Name
Address City State Zip
Phone Email
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Gislason ¢ Hunter
BANKING PRACTICE GROUP

Daniel A. Beckman dbeckman@gislason.com
Matthew C. Berger mberger@gislason.com
Chris Bowler cbowler@gislason.com
Jeff C. Braegelmann jbraegelmann@gislason.com
Michael S. Dove mdove@gislason.com
Cory A. Genelin cgenelin@gislason.com
Rick Halbur rhalbur@gislason.com
David R. Hoelmer dhoelmer@gislason.com
David C. Kim dkim@gislason.com
Jennifer G. Lurken jlurken@gislason.com
Kaitlin M. Pals kpals@gislason.com
Abigail Pettit apettit@gislason.com
Wade R. Wacholz wwacholz@gislason.com
Andrew A. Willaert awillaert@gislason.com
C. Thomas Wilson twilson@gislason.com
Sara Wilson swilson@gislason.com
Dean Zimmerli dzimmerli@gislason.com
Ralph Moore rmoore@gislason.com
Pete Stein pstein@gislason.com

.Bamkz'ng Services

Gislason & Hunter represents numerous financial institutions and has
a thorough familiarity with financial economic conditions, as well as an
ever-evolving regulatory environment. We have extensive experience in
the following banking areas:

B Management & shareholder issues

B Transfer of bank assets

B Bank litigation

W Business planning

M Real estate

W Property foreclosures and repossessions

B | oan and workout agreements

W Collateralizing and securing all forms of loans
B | oan and credit agreements

B Subordination and participation agreements

This publication is not intended to be responsive to any individual situation or concerns as the contents of this
newsletter is intended for general informational purposes only. Readers are urged not to act upon the information
contained in this publication without first consulting competent legal advice regarding implications of a particular
factual situation. Questions and additional information can be submitted to your Gislason & Hunter Attorney.
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Minneapolis Office
Golden Hills Office Center
701 Xenia Avenue S, Suite 500
Minneapolis, MN 55416
763-225-6000

Des Moines Office
666 Walnut Street, Suite 1710
Des Moines, |IA 50309
515-244-6199

Mankato Office
Landkamer Building
124 E Walnut Street, Suite 200
Mankato, MN 56001

507-387-1115

New Ulm Office
2700 South Broadway
New Ulm, MN 56073

507-354-3111

www.gislason.com
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