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In today’s society, where value is placed on creativity and 
invention, employers need to be extra vigilant to protect 
the work of their employees, including the intellectual 
property (“IP”) created by their employees.  IP, creations 
of the mind, are generally categorized into three groups of 
protection: patents for inventions, trademarks for easily 
recognized marks, and copyrights for written works.   Often 
after an employee leaves a company, the question arises of 
ownership of the rights to the IP the employee developed 
while employed.   

Some works created by an employee “within the scope of 
his or her employment,” such as copyrighted works, are 
“works for hire” and constitute “works for hire” and are 
automatically property of the employer.  17 U.S.C. Section 
101, et seq.  Copyright protection, however, does not extend 
to any idea, procedure, process, system, method of operation, 
concept, principle, or discovery, which are more likely to be 
protected by patents.  

To avoid ambiguity and potential litigation, employers who 
are looking for a better way to protect their investment 
should request an employee sign an agreement, prior to 
starting employment, assigning to the employer all of 

an employee’s rights to IP developed while employed 
by the employer.   Agreements assigning an employee’s 
rights to his or her inventions to an employer are subject 
to state contract law.  Contracts must be supported by 
consideration to be valid.  This means, the employer 
needs to give something to the employee for signing the 
assignment.  Case law is limited as to what is considered 
“adequate” consideration for an IP assignment.  It is likely 
that if a court were to look at this issue, the court would 
determine “adequate” consideration for the assignment 
is similar to adequate consideration for a non-compete 
agreement.  This means a bonus, promotion in job title, or 
raise is needed for an employee who is already employed.  
For a new employee, signing the assignment prior to or on 
the first date of employment is adequate consideration.  

The specific provisions to include in an agreement to assign 
IP can be detailed and vary depending on the industry.  
However, one constant throughout all the agreements is 
that Minnesota law requires the disclosure of the following 
notice in any agreement requiring an employee to assign 
his rights to an invention to his employer:

[This] agreement does not apply to an invention for which 
no equipment, supplies, facility or trade secret information 
of the employer was used and which was developed entirely 
on the employee’s own time, and (1) which does not relate 
(a) directly to the business of the employer or (b) to the 
employer’s actual or demonstrably anticipated research or 
development, or (2) which does not result from any work 
performed by the employee for the employer.

Minn. Stat. § 181.78, subd. 3. As a precaution, the 
agreement should also contain a provision requiring 
continued cooperation by the employee following 
termination for future patent or IP disputes associated with 
the invention and a third party raised by the employer.  

All employers should assess the value of IP in their business 
and, if necessary, take steps to protect the employer’s assets 
and investment in those assets.  

INTELLECTUAL 
PROPERTY
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THE “SHOCKING” 
DECISION IN 
SEVERSON VS. 
HEARTLAND 
WOODCRAFT, INC.

Perhaps the most significant employment decision of 2017  
came out of the Seventh Circuit Court of Appeals, a federal 
court governing Wisconsin and Illinois, among other states.  In 
the case the Court decided that an employer does not violate the 
Americans with Disabilities Act (ADA) by failing to provide an 
employee with a reasonable accommodation of three-month  
leave of absence after his Family Medical Leave Act (FMLA)  
leave expired. 

The case, Severson v. Heartland Woodcraft, Inc., 872 F.3d 476 
(7th Cir. 2017), has been described as “shocking,” and caused 
a stir both among employment attorneys and at the Equal 
Employment Opportunity Commission (“EEOC”).  By way 
of background, to be protected under the ADA, an employee 
must be a “qualified individual with a disability.” A “qualified 
individual” is an employee who, with or without a reasonable 
accommodation, can perform the essential functions of the job.  
Over the years, the question has arisen: is a leave of absence a 
“reasonable accommodation” under the law, or a sign that the 
employee cannot, in fact, perform the functions of his or her job?  
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According to the EEOC, the answer was the former, and 
it consistently investigated employers who did not provide 
leave after FMLA or employer-offered leave had expired.  
Employers accused of violating the ADA in this manner have 
settled with the EEOC in the past, including settlements in 
the seven-figure range.  The Chicago office of the EEOC, 
within the Seventh Circuit, was particularly known for 
leveraging heavy fines against employers it believed were 
violating the ADA by failing to provide additional leave to 
employees unable to work.

Heartland Woodcraft, however, did not settle. Its employee, 
Raymond Severson, worked for Heartland Woodcraft, as 
a fabricator of retail display fixtures from 2006 to 2013.  
The work was physically demanding, and in June of 2013 
Severson took FMLA leave to deal with serious back pain.  
On the last day of his leave, he underwent back surgery.  
To recover, he needed another two or three months off of 
work.  However, with his FMLA leave exhausted, Heartland 
Woodcraft terminated Severson’s employment and offered 
him an opportunity to re-apply for his old position once he 
had recovered.  

Rather than re-apply, Severson sued.  The EEOC supported 
Severson on appeal, and argued that long-term medical leave 
should qualify as a reasonable accommodation when the leave 
is of a definite, time-limited duration, requested in advance, 
and the employee is likely to enable to perform the essential 
functions of the job when he or she returns.

The Court rejected the arguments by both Severson and 
the EEOC, and took special care in rejecting the EEOC’s 
position.  Specifically, it noted the applicable definitions, 
including that a reasonable accommodation is one that makes 
it possible for an employee to “perform the essential functions 
of the employment position.”  According to the Court,  
“[s]imply put, an extended leave of absence does not give 

a disabled individual the means to work; it excuses his not 
working.”  

It further stated that long-term leave is the province of a 
more-specific set of statutes, the FMLA.  It provides up to 12 
weeks of leave, recognizing that employees will “sometimes 
be unable to perform their job duties due to a serious health 
condition.  In contrast, ‘the ADA applies only to those who 
can do the job.’”  According to the Court, should the EEOC’s 
argument be accepted, it would transform the ADA into a 
medical-leave statute with an open-ended extension of the 
leave currently offered.  For the Court, that conclusion was 
“untenable.”

While this conclusion likely appears to be entirely logical, 
it must be again emphasized that the EEOC has taken the 
opposite position historically, and investigated employers 
under its own interpretation.  Moreover, that interpretation 
had received support in a separate circuit, the Tenth Circuit, 
which sets up a “Circuit Split” on the question.  Such splits 
often lead to a decision from the United States Supreme 
Court, and indeed a petition for review by the high Court has 
been filed by Severson and the EEOC.  

Thus, for now this story is not yet over, and this legal issue 
is not finally resolved.  However, employers now have a 
“shocking” decision from a powerful Court in their corner.  
Further, while hazarding guesses about Supreme Court 
decisions can be a fool’s errand, the makeup of the current 
Court suggests that if the petition for review is granted, 
Heartland Woodcraft would have a very strong chance at 
having the decision upheld.  Hopefully employers will soon 
have certainty concerning just how much leave is required 
under the ADA and FMLA.  For the moment, making 
dramatic changes in leave policies should be placed on hold, 
pending further legal developments.
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Thursday, February 22, 2018

Owatonna Country Club
1991 Lemond Road
Owatonna, MN  55060

11:30 – Buffet Luncheon

Noon – 3:30

Registration

Name  ____________________________________________________________________________________

Company _________________________________________________________________________________

Address ___________________________________________________________________________________

Email _____________________________________________________________________________________

$50.00 includes, lunch, break, seminar and access to materials  
RSVP: jdonner@gislason.com

____ Check enclosed

____ Please call me for credit card information  - Phone_____________________ 

Gislason & Hunter LLP  
Employment and Labor Law Conference

Topics to include:

• Politics in the Workplace
• Wage and hour audits
• 2018 Sexual Harassment – Protocols of 

Prevention – Protection from “Me Too.”
• Case Law Update – current issues 

hitting the courts

483886_LawFlyer.indd   1 1/15/18   7:39 AM



Locations

Employment Law
PRACTICE GROUP

Brock Alton 
balton@gislason.com

Cory Genelin 
cgenelin@gislason.com

Brittany King-Asamoa 
bking-asamoa@gislason.com

Jennifer Lurken 
jlurken@gislason.com

Dean Zimmerli 
dzimmerli@gislason.com

• �Defense or investigation of harassment, discrimination, 
whistleblower, and retaliation claims under state and federal law  
by employees

• �Development of EEOC compliance policies and procedures

• �Compliance audits or investigations by government agencies such 
as OSHA or state or federal wage and hour regulators

• �Design of drug testing policies and procedures

• �Crafting of leave and other personnel policies and handbooks

• Advice concerning termination or other discipline of employees

• �Guidance on layoff, furlough, or other changes to your workforce

• �Defense or investigation of wage and hour claims, including 
prevailing wage violations

• �Enforcement of non-compete, non-disclosure and other 
confidentiality contracts

• Negotiation of employment contracts and severance agreements

• �Issues relating to compensation disputes

• �Individual defense of employment law claims made by employees 
or their employer

• �Negotiations regarding buy-outs or other issues regarding non-
compete agreements
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Employment Law Services

Minneapolis Office
Golden Hills Office Center

701 Xenia Avenue S, Suite 500
Minneapolis, MN 55416

763–225–6000 

Des Moines Office
Bank of America Building

317 Sixth Avenue, Suite 1400
Des Moines, IA 50309

515–244–6199

Mankato Office
Landkamer Building

124 E Walnut Street, Suite 200
Mankato, MN 56001

507–387–1115

New Ulm Office
2700 South Broadway
New Ulm, MN 56073

507–354–3111 

www.gislason.com

This publication is not intended to be responsive to any individual situation or concerns as the content 
of this newsletter is intended for general informational purposes only. Readers are urged not to act upon 
the information contained in this publication without first consulting competent legal advice regarding 
implications of a particular factual situation. Questions and additional information can be submitted 
to your Gislason & Hunter Attorney.


