











REFRESH ON THE STATUTORY RIGHT OF
FIRST REFUSAL

507-354-31M

ven after a default, foreclosure, and the expiration of

the redemption period, a lender is not necessarily quite

finished dealing with the borrower. While this is the
moment a lender finally can offload the property and recover
the losses on the loan, if the land is agricultural, the lender needs
to make sure the borrower is afforded his statutory right of first
refusal.

Among other protections enacted by the Minnesota legislature
in the wake of the farm crisis of the 1980s was a statutory

right of first refusal in favor of a farmer who lost ownership of
property through foreclosure, cancellation of a contract for
deed, or through a deed-in-lieu. In short, the right of first refusal
allows the prior owner of farmland an opportunity to buy it
back from the lender at the same price and terms agreed to
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between the lender and a new prospective buyer. The statute
provides a similar right of first refusal to lease the land as well.
The ostensible purpose of this statute is help preserve family
farms by providing a final opportunity to reclaim land lost due to
financial difficulties.

Understanding the statutory right of first refusal, and when it
applies, will help a lender ensure this last interaction with the
borrower does not result in any unforeseen problems.

Minnesota’s statutory right of first refusal is found at Section
500.245. By its terms, the right of first refusal applies to both
agricultural land as well as farm homesteads. A lender can obtain
a certificate from the county assessor stating that the land is not
agricultural land or farm homestead and record that certificate



with in the land records. A recorded certificate serves as evidence
that the land falls outside the scope of the statute. In a majority
of situations, it is fairly clear whether or not the statute applies. A
lender will likely want to treat CRP land, temporarily fallow land,
or other land that could easily be tilled and farmed as agricultural
land and follow the statute as well.

Before marketing the land, a lender must provide a written notice
to the former owner that the land will be offered for sale. Failing
to provide this notice to the borrower can invalidate a later sale,
even if the lender still complies with the remainder of the right of
first refusal statute. During this window, the borrower can elect
to assert the right of first refusal for just part of the property; for
example, if the lender foreclosed on a 160 acre parcel, the former
owner might make an election to repurchase only 8o acres of that
parcel.

When the lender finds a new buyer for the farmland and enters
into a purchase agreement, then the lender must provide the
former owner with a notice of the right of first refusal. The notice
must follow the form language set forth in the statute, which
includes a description of the land, and the price. The notice must
be accompanied by a copy of the purchase agreement, as well as
an affidavit from the lender affirming that the purchase agreement
is true, accurate, and made in good faith. In sending the purchase
agreement, the lender can choose to black out the identities of the
prospective purchaser. The notice may be hand delivered or sent
by certified mail.

If the lender had reached an agreement with a prospective
purchaser to sell the land on a contract for deed or similar
agreement, the lender has the option of either allowing the prior
owner to purchase on the same terms or by paying the cash-
equivalent of the purchase price. The equivalent cash price is the
present value of the extended stream of payments, using two
percent over the US Treasury bond of a similar maturity as the
discount rate.

After mailing or delivering the notice, the prior owner has 65 days
to exercise the right of first refusal by signing and returning the
acceptance form accompanying the notice. Within ten days after
accepting, the former owner must complete the sale by tendering
the purchase price. If the prior owner fails to accept, or fails to
complete the sale after accepting, the lender may complete the
transaction with the original prospective purchaser. Because

of this up-to 75 day delay, and the potential that the lender will
end up selling to the prior owner rather than the prospective
purchaser, the purchase agreement for the land should contain

a provision addressing the statutory right of first refusal and
providing that the lender will not be in default if the prior owner
exercises their statutory right.

Generally, providing the notice of right of first refusal for a lease is
similar, except that the prior owner has only 15 days to exercise the
right for a lease. Also, if the prior owner fails to exercise the right
for a lease, the lender is not required to provide the notice for
subsequent years.

As mentioned above, the right of first refusal will apply anytime
the lender acquires title to property through enforcing a loan

or financial obligation. This includes by taking a deed in lieu of
foreclosure, or deed in lieu of cancelation of a contract for deed.
Generally, the ability to waive the statutory right of first refusal
very limited; a lender cannot avoid it by attempting to insert

a term into the mortgage that the borrower waives the right.
However, the borrower can waive it after the fact if a deed in

lieu of foreclosure or cancelation contains an express statement
waiving the right of first refusal. Thus, in a workout situation, a
lender may consider asking the borrower to waive the right of first
refusal if the lender is receiving a deed in lieu.

While the right of first refusal statute adds some additional

time and cost to an already lengthy process, remembering and
complying with the right of first refusal statute will help avoid any
post-foreclosure disputes with your borrower.
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Gislason & Hunter represents numerous financial institutions and has

a thorough familiarity with financial economic conditions, as well as an
ever-evolving regulatory environment. We have extensive experience in

the following banking areas:

B Management & shareholder issues

B Transfer of bank assets

B Bank litigation

W Business planning

M Real estate

W Property foreclosures and repossessions
B | oan and workout agreements

W Collateralizing and securing all forms of loans

B | oan and credit agreements

B Subordination and participation agreements

This publication is not intended to be responsive to any individual situation or concerns as the contents of this
newsletter is intended for general informational purposes only. Readers are urged not to act upon the information
contained in this publication without first consulting competent legal advice regarding implications of a particular
Jactual situation. Questions and additional information can be submitted to your Gislason & Hunter Attorney.
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